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Digest of Recent Opinions 


is PENDENS—Effect of—on Sub- | 
sequent Judgment Creditors. 
ORTGAGE FORECLOSURE —| 


Power of Chancery to ‘ues 
priority between parties. 





that its rights are paramount to com- 
plainant’s mortgage. 

Held: “It has long been the practice 
in foreclosure to determine questions 





Chancery of New Jersey | plainants and defendants.” (The two! 
rg v. Tower, et al. oo cases in which the Court of 
rober 30, 1935. | Errors and Appeals in foreclosure} 
: Dill, etc., granted. | suits considered and settled priority 


rg, Duncan & Bailey, for com-}as between complainant mortgagee and 
plainant. | defendant holding a judgment are 
evers & Lesser, for defendant. Morris v. White, 36 Eq. 324 and Wes- | 
glider, V. C. | terwelt v. Voorhees, 42 Eq. 179, af- 
On May 30, 1911, one James L.| firmed 43 Eq. 642.) 


ower died seized of certain premises,| As to defendant’s claim of priority 
ving him surviving his widow andj in that its judgment against Tower was 
o children, Emma J. Van Gieson and | docketed three months prior to the 
enry Bailey Tower. By his will | execution and recording of Tower's 
jy probated, the decedent gave said | mortgage to complainant: when said 


ogperty to his two children absolutely,| judgment was docketed the record 

bject to his wife’s use during widow-| showed the lis pendens to be on file 
. . . ’ + | . . 

pod After his widow's death a! more than a year prior to docketing 


spute arose between his daughter | of judgment, thereby giving notice of 
d his son over their interest in the | the pending of a title dispute. “It is 


operty. Lis pendens was filed and| an ancient doctrine of this court 


it was brought in Chancery to settle | (Chancery) that a decree of this court | 


3 dispute. 

cites an amicable settlement decree-! 
. -| . . 

that as of the date of the bill of | claim through or under the parties 


mplaint in that suit (July 1931) Mrs. | pending the suit. The rule has been | 
fan Gieson had an interest in said} modified by the lis pendens act to the| 


znds, which interest is represented} extent that notice shalt be given of the 
y a bond and mortgage for $6,000} pendency of a suit involving adverse 
sring even date with the decree| claims in land and that constructive 
bven by Tower to H. Theodore Sorg.} notice of such adverse claims shall be 
er solicitor, which mortgage “is a|imputed to one acquiring a right or 
rior lien to any liens or encumbrances | interest from a party to a pending suit, 
ccruing against the said premises since} from the time the lis pendens is filed.” 
e filing Of said bill of complaint and| Haughwout v. 


Murphy, 22 Eq. 531, 
e notice of lis pendens herein” and! 544; Dunning v. Crane, 61 Eq. 634; 
urther decrees that Tower's title is) Mabee v. Mabee, 85 Eq. 353, 356: 
stablished and is valid, subject only; Straus v. Loudenslager, 9- Eq. 678; 
said mortgage. Said mortgage was! Feld 7. Kantrowitz, 99 Eq. 847. See 
xecutéd as of the date of the decree,! also Morris v. White, supra, and 
nd was recorded February 1, 1933;| Rutherford National Bank v. Boyle,| 


the mortgage under foreclosure 573. Here the lis pendens 
the defendant of 
pending title dispute with regard to 
Mrs 


114 Eq. §71, 
prein | gave notice to 


On March 28, 1927, Richard J. 


rown recovered a judgment against 


the 
tne 


wer in the East Orange District/ the premises and “he was bound to} 
rt and docketed it in Essex Com-| ascertain what that interest was or 
wn Pleas on November 3, 1932.! what this court might determine it to 


Hay v. Bramball, 19 Eq. 563, 
72; Raritan Water Company v 
21 Eq. 463, 478; Majewski v. 
101 Eq. 134; Bergenfield 
tibed in said mortgage were sold| Printing Co. v. Intertype Co., 104 Eq. 
said defendant on July 25, 1933. | 212, 216. Therefore defendant's in- 
The bill to foreclose herein was} -erest was subject to that of Mrs. 
ed on November 2, 1933, and alleges} Van Gieson’s. 

inter allia) that the interest of said 
Company is subject to com} 


Brown assigned said judgment on July} be.” 
1033, to defendant, Barrett Invest- 


ent Co., which company issued execu-| )’ 





pn thereon, whereunder the lands de-! Greenberg, 


arrett WORKMEN’S COMPENSATION 
The defendant's —Officer of Corporation as Em- 
swer denies complainant's right to ployee. 

the priorities between them ad-| EVIDENCE—Res Gestae defined. 
dz lina foreclosure sui | vurt 


J ersey 
Railr 


kinant’s mortgage. 


t and asserts} Supreme C 


~ 
New 


| Hannaford vy. Central ad Co 


of N. J 


' November 1, 
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On Certiorari, etc. Affirmed 
Page Before Justices Trenchard, Heher 
actice of Law Od Corporations : and Perskie. 
rf Associat n .votes Vari - 5 Fg ] 
urt Calendar and News gs William F. Hanlon (DeVoe Tomlin 
trent Decisions Ie geen 
‘Yiminal Law (State v. Has- son), tor the prosecutor 
pw a ode 5, William Newcorn, for the defendant 
HZortgages (Guardian Lif \ ° ; + T 
..-owenthal) : 1| Trenchard, J 
¢ yr: ee ef The widow of one Hannaford filed 
pest ey ae Opinions a petition pursuant to the Workmen's 
s! ina zaw (State v. M e) ‘ . 
legacy (Easton v. Goodv Compensation Act alleging that her 
Pendens (Sorg v. Tov ™ ‘ a. ¢ ae oy of the 
Workmen's Compen Dr h id, while in the employ of the| 
(Hannaford v. Central Rail- Central Railroad Co. as its real estate 
road) .... . i , ; ' 
en agit g 4'and tax agent sustained an accident 
Py — "4 | arising out of and in the course of 
Y cae Law Journal 59 ‘ his employment on May 27, 1933, while | 
Fae ae ; , 5 
E2ties ceetesdsesebdee : mspecting property of the company, | 
lc Utility Abstracts 


and that as a result of the accident he| 
| died on June 8, 1933. 


nt Case Comment 

eae Construction and Recon- 

Struction of Wills—Fee or 

TY OS Baers 
of Tax Appeals..... 

of the Bar 


1 ——- — -— = 
hese s! (Continued on page 3, column 3) 


eee ew enee 


|of priority of liens as between com-| 


The final decree therein} shall be binding not only on the parties | 
to the suit but also upon those who! 


Van Gieson’s asserted interest in! 


' the 


Current Decisions 





MORTGAGES — Deficiency—Fail- 
ure to Join Tenants to Fore- 
closure Suit—Failure to Present 
Claim to Personal Representa- 





tive. 
| New Jersey Supreme Court, Atlantic 
County. 
Guardian Life Ins. Co. vy. Lowenthal, 
| etc. 


| October 26, 1935. 


summary judgment. 
Endicott & Endicott (M. Milton Sing- 
er), for plaintiff 


for defendant. 
Jayne, S. C. C. 
A motion is made in behalf of the 


plaintiff for a rule striking out the 


action. The criticism of the answer 
is that it is sham and 


frivolous. 
to recover from the de- 
the alleged deficiency due 
upon the bond executed on Decem- 
ber 31, 


this action 


fendant 


1926, by Hyman Lowenthal, 
| now deceased, and by Anna Lowen- 
thal 
mortgage accompanying the bond was 


before the 


The complaint alleges that the 


foreclosed 
this action. 
| The defendant in her representa- 
| tive capacity as Executrix under the 
| Will of Hyman Lowenthal, deceased, 
| avers that in the administration of 


| the estate of the deceased obligor, | 


| she, as Executrix, on February 10, 
| 1928 caused a rule to be issued to 
| limit the presentation of claims by 
ithe creditors of the estate and that 
10, 1928 the 
decree was duly entered barring the 
creditors and that the plaintiff, the 


on August appropriate 


owner of the bond, failed to file with 


her as Executrix a claim for the 
| amount due upon the bond. At the 
argument of this motion, the aver- 
ment of these facts was not contro- 


It is contended that the an- 
swer of the Executrix in this partic- 


verted 
ular is frivolous. This precise ques- 
tion was considered by me in Crau- 
mer v. Cole, 11 N. J. Misc. §78 and 
| determined adversely to the conten- 


tion presently made by Counsel for 


plaintiff 


Additionally, the answer contains 


! the averment that in the suit to fore- 
close the mortgage, the plaintiff, as | 


complainant therein, failed and neg- 
lected to make certain designated 


tenants of the mortgaged premises | 


defendants in the suit with the re-/ 
ult that the leasehold interests and 


| estates of such tenants in the mort- 


gaged premises were liberated from 
the 


the effect of foreclosure decree 
Here again, the 


the 
averments of tact 
Upon 


are not shown to be untrue 
I contention of 


these facts rests the 


the defendant that the plaintiff be- 


fore the institution of this action 
failed to comply with the procedural 


requirements of the Statut 5 Comp 


ite 
Stat: 421; P.. EL. 1933. 9. 172 
apparent that the leases o 


+} r 7 he ac nrerwr 
e tenants of the mortgaged prem- 





, , 
uld not be terminated by 


On motion to strike answer and for | 


Thompson & Hanstein (John Lloyd), | 


answer filed by the defendant in this | 


Succinctly stated, the plaintiff seeks in | 


institution of | 


| , 
| Practice of Law by Corporations 





By Berto Rogers 





There is no judicial dissent from 
| the proposition that a corporation can- 
| not practice law. Most of the cases 
| supporting the rule have turned on the 
| question of what amounts to practice 
|of law. They are agreed that since 


|a corporation may not be authorized 


| 
| 


| to practice law it should not be per- 
| mitted to perform or hold itself out 
| as authorized to perform, any of the 
| acts which constitute the practice of 
| law. 

Compliance with the requirements 
of statute and the rules of court is a 
prerequisite to the practice of law. For 
reasons that are obvious, such com- 


pliance by a corporation is impossible. 
“Since as has been seen, the practice of 


law is not a lawful business except for 
members of the bar who have com- 





‘Recent Case 
Comment 


| 





By Alfred C. Clapp 


The Construction and Reconstruction 
of Wils—Fee or Life Estate? 
An old guard of romanticists, Mar- 
shall, Holmes, and the great real 
property lawyer, Prof. John Chipman 





| Gray with their simple formula for 
construction of a will, “the testator’s | 
intention,” met defeat in one notable | 
the hand of 


Kent contended in} 


controversy at 
Kent. 
Robbins, 16 Johns 537, 538: | 
may lay it down as an in-| 


classicist 
Jackson v 
“We 
controvertible 
estate is given to a person generally | 
or indefinitely with the power of | 
disposition, it carries a fee, and the | 
only exception to the rule is whére| 


rule that where an| 


the testator gives an estate for life | 


only by certain and express words, 


and annexes to it a power of dis-| 


posal, in that particular and special 

case, the devisee for life 

take an estate in fee.” | 
In his commentaries, 4 Comm. 270, 


/ 
| Kent sets up his contention again 


the | 
| 


plied with all conditions required by 
statute and the rules of court, and as 
these conditions cannot be performed 
by a corporation it follows that the 
practice of law is not a lawful business 
for a corporation to engage in. As it 
cannot practice law directly, it cannot 
do so indirectly by employing com- 
petent lawyers to practice for it, as 
that would be an evasion which the 
law will not tolerate.” 2 R. C. L. 946. 

In re Otterness (1930) 181 Minn, 
254, 232 N. W. 318, 73 ALR 1310, it 
was held that “neither a corporation 
nor a layman, not admitted to practice, 
can practice law, nor indirectly prac- 
tice law by hiring a licensed attorney 
to practice law for others for the 
benefit or profit of Such hirer.” 

In some states the formation of a 
corporation for the purpose of carrying 
on the practice of a profession is ex- 
pressly prohibited by statute. See 
Land Title Abstract & Trust Co. v. 
Dworken (1934) 129 Ohio St. 23, 193 


N. E. 650 
In People v. California Protective 
Corp. (1926) 76 Cal. App. 354, 244 


P. 1089, it was held that a “corpora- 
tion can neither practice law nor hire 
lawyers to carry on business of prac- 
ticing law for it, nothwithstanding 
members forming it are authorized to 
practice law, and although Civ. Code § 
286, permits formation of corporations 
for any purpose for which individuals 
may lawfully associate themselves.” 
Also in People v. Merchants Protec- 
tive Corp. (1922) 189 Cal. 531, coo P. 
363, it was held that the statute does 
not authorize the organization of a 
corporation to practice law, as in- 
dividuals cannot so practice law with- 
out a special license. 

In re Eastern Idaho Loan & Trust 
Co. (1930) 49 Idaho 280, 288 P. 157, 
73 A. L. R. 1323, the Supreme Court 


{of Idaho decided that a corporation 


could not perform any act which 
amounted to the practice of law, under 


will not|a statute which prohibited any person 


from practicing law or holding himself 


out as qualified to practice law in that 
state without having been admitted to 


When a testator gives property to A| practice law therein by the Supreme 


to take a fee, but giving 
dispose of the same and making a gift} 
over to B of what is undisposed of at 
A's death, it 
testator 
1e entire use of 


is perfectly plain what} 


the meant. A was t 
t 


t! 


if he did not dispose of any of it, 
the remainder belonged to B. It 
f course equally plain under 


authorities that the testator’s int 
here is not worth a fig; 
struction, A is given a fee and B takes 
nothing. Downey v. Bi 36 N. J? 
v. Dawson, 115 N. 


400, Morrison 
. £E. 48, 169 A. 694. The authori- 
ties are multitudinous The law is 


enthralled by some medieval logic 
the word 


The first taker having 


involved in “repugnancy. 


ab- | 


power oO! 


| solute disposition, there is nothing lett) 


(Continued on page 5, col. 1) 


Federal Court 


The November term of the Fed- 
eral Court in Newark is now in full] 
swing. Judge William Clark is pre-| 
siding over criminal and law trials} 
during the term, Judge Guy L. Fake} 
over Equity trials, and Judge Phillip 
Forman over law trials. 


for the testator to give to the second} 


taker 


the property and) cannot practice law, continued : 


tions 
earned. 


undertake the practice of 
of the decisions 
ported by 
inherent incapability of 


without words indicating that A was} Court and without having paid all 
A a power to| license fees prescribed by law 


In State v. Retail Credit Men’s 


Ass'n. (1931) 163 Tenn. 450, 43 S. W. 


(2d) 918, the court after citing cases 


» have| to the proposition that a corporation 


“In 


the cases just referred to, various cor- 
t is| porations undertook to perform vari- 
the | ous legal services through licensed at- 
ention | torneys paid by them; the corporations 
that by con-| paying the attorneys and the corpora- 


fees 
were 


themselves collecting the 


Some of the decisions 


based on statutes making it a criminal 
offense for one not duly licensed to 


Others 
ly sup- 


law. 
were apparent 
Statute, but rested on 


the corpora- 


no 


tion to exercise such functions.” 


In People v. People’s Stock Yards 


- | State Bank (1931) 344 Ill. 462, 176 


° ° ! . - ° . 
From a medieval standpoint, it must| N. E. 901, the court recognized that it 


be very simple to distinguish the case | was within the power of the legislature 
above given from a gift of property| to pass an act prohibiting corporations 
to A for life with a power to dispose| from practicing law and to provide a 
of all or any part of the,property andj penalty for violations of the act, but 
on A’s death, the remainder over to B. it also indicated clearly that the leg- 
Here the testator has used the proper | islature had no authority to license or 





(Centinued on page 2, col. 4) 








(Continued on page 2, col. 1) 
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Practice of Law b C rations , tion of justice. It is per formed with the cloak of a corporation having | contingency. Kutsthinski v. She fe 
y rpo that possibility in ‘mind, and otherwise | marketable shares descendible under! 100 N. J. E. 659, 158 A. 499 (V. q RECENT 
; would hardly be needed. In this coun- | the laws of inheritance. One engaged | Fielder affirmed on opinion) Ti 
(Continued from page 1) and counselor at law. The corpora-|try the practice of law includes both: in the practice of the law is subject to | second case gives A a fee and B, , 
a tion might not have a lawyer among} forms of legal service: there is no persona! discipline for misconduct, and ing. See Husted v. Hu: i) 


4 s actiae oe & “4 
permit a person to practice law in stockholders. directors, or officers 











(Continu 








separation, as in England, into barris- to penalties for violating the ethics of |J. E. 370, 157 A. 666. Bennes 


it 
Tiimeis, and that such an act would! ;, members might be without charac “yee I . ‘ : TM sine is an 

* Dwee s ; its members it be without Charac- | ters and solicitors t 1s Of importance the profession that could not possibly | Ass'n, etc., 79 N. J. Eg. 76.81 4 1 a eae 
be ifivalid if it sought in any way to ; I ‘ ‘ at could not possibly | 4 ' 9 N. J. Eq. 76, 81 A. ry ; aa 





ter, learning or standing. There would | to the welfare of the public that these attach to a corporate body State ex | Annin’s Ex’r’'s v. Vandoren’s Ex, 
































tie the hands of the Supreme Court in , ke thy sitnctenent ' ; : ; = ‘ 
- : ” no remedy by attachment or dis- | manifold customary functions be per-| rel Lundin v. Merchants’ Protective}14 N. J. Ea 135 The mere ; P 
determining who should be permitted barment to protect the public from | it 7 Tr? f heey — "on — = a : ; 
F ; >nit Oo yrotect I wubhic om | formed by per is possessed of ade- Corp. (1910) ot Wash » oem lal feelin « itt . . : ges A 
to practice law and in punishing those , . ¢ , Pee —s I age ; f Y 105 Wa 2, i77 & it havymg a power ot disposa Loe 
. 3 imposition or traud, no stimulus t quate learning and skill, of sound 604 not ae Sea a ee 
Who engage in such practice without ee e< ; ate n contribute to the invalid 
“ail © ol good conduct from fhe traditions of | moral character, and acting at all In United States Title aranty ( B’s estate: f S res 
the permission of that court ae encidit ‘ead honfrable peGfiscion <a # ; 2 itle rranty Cx s’s estate; f ee 
= « 1¢ all 1ONO i ) S10N, | times under the heavy trust obDiigation 7z Sroun (1914) B&F 1s 2ST ‘ where 1 : : 
In People v. A. of R. E. T. (1933) ' . 1914 Misc. 287, 149| case where s 
‘ x and no guide except the sordid pur-| to client hich rests upon all attor-| N. Y. Su ey SE ante y . 3 ntage. t 
y eos wn rest u nm ail attor ‘ up & (ror< ious write ¢ ; +t 
‘ os | ¥. Supp. 186, (aff. in (191s) 166) ¢ B is 
354 Ill. 102, 187 N. E. 823, following f Terr Pa . ‘ 
7 pose to earn money lor stockholders. | ney Ihe underlying reasons which App. Div. 688, 152 N. Y. Suy 470 | defeated pe ter 
the well settled rule, the court held) +). p2- which is an institution of , , ae a ao ee Pee 
ne ar, whicn a SeStets + | prevent corporations, associations and which is aff. in (1016 ™ioe NN VY G28 i shen share . = . 
that a corporation cannot be licensed to rer 6.01 ” eae : : ; att. in (191 217 N. Y. 628, | the tha e “g , 
ice | i tl } 1 ' the tighest usefulness and standing, | individuals other than members of the 111 N. E. 828) the court said The ssor Gr 
yractice law, and that this rule apphes , : Pubes fa ? . — bale ar al i 2 I 
} “ PI would be devraded if even nut i bar trom appearing before the courts profession of the law. one f the oldest Mars} attac + rt 
) 3 ) ryanizec } ) ‘ . I s iaW n I thn 3 t Mars nas ttack tl g t 
to corporations ceganiz not tor metmiber became subiect to the rder appl vith equal force to the perforn ale wiltestion 7 th rt « 
+ same effe see Peopble : ! : . ri T <now t iWillzation, in iving he teris vay i c t 
profit. To the san fect FOOEt | A. o ‘uuimnuctetiin corporation et mite of these customary functics | Oe eee P , é 
nail < I ] nary tun s t mos sacred c¢ etween mar } rc OR t r 
v. M. Ass'n. of Illinois (1933) 354 gaged not in conducting litigatic r t ‘ elors at law t- and man. witl ¢ 
- > = -_ 4 a te r I ma Wit! s i yi als P - ++ } testator > 
Hil. 395, 188 N. E. 82; etn aaa tations oh \cneiieniie “aba be 3 : ag a 
4 } =m : wae : ; — ar r wt 10ns I the urts and service t n t as the - 1 + I 
The clear and comprehensive ex-| , ir a ae : 1 t ofa s sonalty { er « ¥ 
tigation for others she dégradatior me ot w} deal th statutes, are last rter of a century suffered mucl , ' ipra H 
pression of the New York Court of |) 5 yy rae mee i 4 a a f a cet y suffered mu Dose ibsolutely;: t eniaind ' ipra 1 
Appeals in the case of Jn re ra AY a ; Saas ; re I 4 I a anciai and her decease t e for . a¢ ; a 
. ‘page 2 \Ilso a very recent ex] . re aware lf these established | business methods in this great land of | téae : 
tive Law ( (1910) 198 N . AGO! Wheaties leitcial Court of Me _ saga aie , : a : g sand Of) M g 
o2 N. E. 15, 32 L. R. A S : a aw a f A 5 P E 
139 Am. St. Rep. 839 \ Cas ’ ‘ ‘ rs to ¢ a ‘ k , ws 18 ‘ 
879, 15 ted it ipl the ' t I ¢ VF ian a 
Court of Chancery of Ne lersey it p e t ’ 
Unger et al v. Landlords’ Man r t a 5 
t t , i 
Corporation (1933) 114 N I . Rare : inital a 2 entia - A 1 as he ' 
168 Atl. 229, and by the Supreme Court _ Y t lat f attorns 1 client sa pee array g 4 vat wit 
¢ ag pereus at 1S Oper t Continued on page 7, col. 1) “eaele a 
ol Ohio in / nd / fi¢ 1 fract ini P t t tr t ] ! . ‘S , . ia ST s I slarsna si | £ » Ss 1s Ss mi 
Trust Co. v. Dworken (1034) 129 , ie ”" : pe t gree gr g out of t not the la f New Kentians as 
Ghio St. 23, 193 N. E. 650. It is im knowledge and adequate special quali-| C™Ployment and entering into the per PE CEMT PACE PQRAMBEMT jwhete, under Kent's rule, th . 
part as foliows The practice of law) ¢.., ; wks a fort ‘ ery dut , ' take a fee ar se wou West S 
is not a business open to all, but ss g / NV. J.E. 4 
' = 0 r } ( € 


personal right, limited to a few per After on Bs ae . em] ent It t (Continued from page 1) 255, 162 A. 12 hi \ Ir 








sons of good moral character, with P _ : R< = r t ek 
t ped " g 
special qualifications ascertained and he tal 4 r x 4 [ 4 rtv t \ 
. § 1 r ; ti, ¥ r } =o 
certified after a long course of study,| . 4 ye er " _ eing tl rifus stat 34 er an 
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discipline P at F ‘ j g 
thorough examination by a state board)... on ee oh. oar att 4 nselors at la | r rme¢ h s | issue 
appointed for the purposs The rights... | ; , - r ses 1 . n the gift t 
’ 
to practice law in the nature of a nasal sttorine » te P 3 iracter t | learning ’ 4 Tha 
franchise from the state conferred only ; , 7 , - 
for merit. It cannot be assigned or — t 2 ag [ g r x ift \ 
inherited, but n be earne | d r t gitt 5 to B P 
study and good conduct tT attest . r re 1 tat J 
by a certificate f the Supreme Court ; ?’ o ‘ t ' » rule aga t I t 1 < among othe 
and is protected by registration. N , \f g t g Mars 
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tal il it b Fa gt s€ 
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ib r r k 
I mite 
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with all the conditions rf red by - ; tial relat 
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the highest trust and ‘ - 
cannot be delegated without el antics S14 f : =: —ae A a CE me sal 
and it cannot exist betwe nm attors eye ; = i , ———— . 
employed by a corporat to 1 - the ur : vit 
law for it, and a client of tl 5 
poration, for he would be s 
the directions of the corporation, and) pe. lasts ; Ceti ' 
not t the directions i th seand ; ih ; : 7 s egr | : 
Bie we tne’ naan Sth a. anne wr | NTATIONAL STATE BANK [E™*: 
privity between him and the client. and ‘ lt oi ‘ale : sae : t on the ( 
he would not owe even the duty of | 4 . a e ; ; 
ere iia : : right to pract Newark, New Jersey T 
corporat \ d «¢ 
tr tl \ r 
t the 
would . S . 
only. His ma not 5 
client but t t rat rT + 278 & PECEr . —_ a rds t 
, | THE STATE CAPITAL TITLE | 
> CT — a i} r . ‘ i ‘ ee 
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on opinion. 
| Can we reconcile Kent's proposition 
with Higgins v. Mispeth? Where there 
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itside of the will be used to alter 
the language of the will? Eckerma 
Eckerman, 111 N. J. E. 112, 161 A 
So As Depue said in Griscom 
} yo N. J. L. 402; affirmed 42 
24 
proof however conclusive 
s nature, can be admitted with a 
v ‘ setting p an intention 
consiste vith the writing itself 
The proposition sounds more in- 
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ri f and again it said 
1 struction must be made en 
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‘ € 
a ther factor the case 
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ing under the testator’s will. No rea- 
tention and we assume it to be a mis- 
print. 
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based upon hearsay evidence, in that 
s the accident, 
said to the witness, that he t 
and this testimony was admitted 
pr the chain of causation, and 
econdly, that “since the decedent was 
in ‘ f said railroad company, 
he petitioner does not come within the 
purview of the Workmen's Compensa- 


tion Act of the 
Held: The 


as part OT the €S gestae 


State of New Je 
testimony is 


rsey.”” 
admissible 
“It is well 
that the res includes 


ttled a 
settied GeSside 


umstances which are 


¢ 
those 


cir the un- 
designed incidents of a particular 
tigated act. They may be separated 
trom the act by a lapse of time more 


ss appreciable, and may consist. of 


speeches of anyone concerned, whether 
participant or bystander. They may 
( mise things left undone as well 
is ngs done They must be the 





incidents of the litigated act 


in this sense that they are part of the 


immediate preparation tor, or emana- 


tion of, such act, 


and are not produced 
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E the court, contended that he took noth- | Easton, et al. v. Goodwin, et als. 
| 659, 158 A. 400, V. C. Fielder affirmed | 
| |son is given for such a strange con- 


| October 28, 1935. 
On bill for injunction, motion to 
strike. Granted. 


Redfield and 
for complainants. 
E. Forrest Hraaa. 
w.&. 
One Annie Me( 
and 


Ernest Lynwood Lord, 


Ir., for defendant. 
Sooy. 
testate 
duly 
Mac- 
the in- 
Mac- 


1920, assigned his 


‘ulloh dieés 
under her 


will, which was 


Wa 


half 


probated, a rner J. 


son, 
received one- of 
the 


on May 


tarlane, 


me of residuary estate 


arlane gist 


nterest in said legacy to one Goodwin. 


It is alleged that said assignment was } 
procured through fraud on the part of 
Goodwin Complainants are judg- 
ment creditors and also, as to one of 
them, a subsequent assignee of Ma 
tarlane’s interest 

Goodwin had instituted proceedings 
n the Orphan's Court under Section, 
3 of the Orphans’ Court Act, ¢ s 


Vol. 3, p. 3814, to recover the assigned 


interest in the estate and the com- 
plainants seek to have the Court of 
Chancery take over the proceedings 


which are pending in the Orphans’ |} 


Court and seek 
turther prosecution of 


a restraint against the | 
Goodwin's suit 


on the legacy aforesaid, as  well| 
as injunctive reliet against the | 
executors of the estate The com- | 
plainants also seek re-assignment to 
Mactarlane of Goodwin's interest. A 
motion to strike this bill has been 


filed, claiming that the Orphans’ Court 
had full and complete jurisdiction and 


that there is no special equity requir- 
ing this court to assume jurisdiction 

Held: “It is true ‘that the jurisdic- 
tion of the Orphans’ Court limited 
to those matters winch have by statute 
been confided to it’...but ‘it may de 
termine questions of law and equity, 
the decision of which ts necessary to 
the dectsion of some other matter 
expressly committed to it, just as this 
Court (Chancery) may decide legal 
questions when they arise incidently 


rightly in- 


Mul 


and collaterally in a suit 


stituted for equitable relief.’ 











| Janey Mulluney, 65 Eq. 384, 54 Atl 
1086. So here the Orphans’ Court had 
hetore it a claim to a legacy based on 
an assignment and the validity of the 
assignment must be determined for 
that court to make its decree See | 


by the calculated policy of the actors.” 
See Mi rphy Brown & Co., o1 L 
412; State Doro, 103 L. 88. 
As to the second contention, the 
mere fact that one is an officer of a 
rporation does not necessarily pre-| 
de recovery for his death as an 
empl »f the corporation. “Such 
in. off serve both as an officer 
id an under circumstances 
making an employee within the 
neaning the act, and if he sustains 
jury resulting in death while per- 
ming duties in the latter capacity, 
the ay be a recovery under the 
1 Black ¢r Sons v. Court 
f n Pleas, 8 M 442, 150 
672 Strang Strang Electru 
5 $73, 152 All. 242. 
1d firmed. 
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also Helmer v. Yardley, 92. Eq. 397, 
112 Atl. 500; In re Alexander, 79 Eq. 
226; Baker's Case, 61 Eq. 592; Wool- 
Woolsey, 72 Eq. 900; McSpirit 
Estate, 73 Eq. 616; Lippincott’s Case, 
68 Eq. 581. 

So, while Chancery has jurisdiction 
such jurisdiction is not 
the Orphans’ 


sey v. 


over fraud, 


exclusive, and since 


| Court Act provides (Section 192) that 


“shall be in all re- 
spects governed by the rules and prac- 


suits for legacies 


tice of the Court of Chancery, so far 
as the same are applicable,” such 
jurisdiction is likewise conferred on 


the Orphans’ Court, which court should 


hear this matter and determine it 
along with the questions in dispute 
appertaining theret 


Motion 


granted 


CRIMINAL LAW — Embezzlement 
of Limitations. 





New 


state v. 


Jersey Supreme Court. 
Marp! 


November 2, 1035 


Qn writ of error 

Francis J. Smith, for plaintiff-in< 
error 

Samuel P. Orlando, for defendant-in< 


error 
Lk »yd, a, 


Marple was indicted for embezzle- 


ment of funds in his hands as execus 


tor. It appeared that one Carlin left 
a will wherein he designated Marple 
as executor and trustee of his es- 
tate. Said Carlin died in 1909, and 


entered 
duties of his office. He filed 
March, 1934, which ace 
balance of $2,588.09. 
for this sum by 


Marple the will and 


upon the 


proved 


his account in 


count showed a 


Demand was made 


counsel for the beneficiaries, and said 


demand was refused It appeared 


further that Marple had converted all 


ot these moneys to his own use m 
the years 1926, 1927, and 1928. 

The indictment was under Section 
177 of the Crimes Act (2 Comp. 
Stat., p. 1707) which provides that 
“any person who, acting as executor, 
administrator, etc appointed by 
any will shall wilfully or 
fraudulently convert to his own use 

(Continued on page 5, col. 1) 
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The Unlawful eee 


objectionable legal practices by 


Practice Bill | fiduciary institutions. This Statement 


of Principles is to be amended by 


the addition of a paragraph which ex- 


It is anticipated that a renewed! empts from any unauthorized practice 


effort will be made at the next section | bill the acts permitted in the State 


ment. By this amendment the specific 


problems which affect fiduciary institu- 


of the Legislature to enact a law 
regulating unauthorized legal practice 


A Committee of the New Jersey State | tions are satisfactorily adjusted with 


Bar Association has recently com- he 


sut the necessity of encumbering t 


pleted a draft of a bill which provide S| unlawtul practice bill itself. Similar 
that any person unlawfully practicing] agreements might readily be arrived 
or unlawfully holding himself out to| at with representative groups of rea 
the public as practicing law shall be] estate operators, collection agencies, 


hable to a penalty of $200.00 on con Title Companies, ete It may well be 





Victio! tor the first offense The | that unless this is done before the pro 
penalty is increased to $500.00 for} posed bill is actually introduced, t 
subsequent offenses and imprisonment | orga ed opposition will again 


is provided for in the event of non recess ful Further consideratiot 


sary nee thy pre nt ourses t I . at tite fe } ¢ 
action which are open to the Bar are 
cumbersome and tor the most part 
impractical The proposed bill is the ang 
result of much deliberation and may oun: i mates 9 het | terects 
very well be further revised before its .;¢ , es — TS 

final submission to the Legislature oo th enchant 

It refrains from any definition of the wlating uni ful 1 . 


practice of law and will idoubtedly 
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number, 


udge would probably sit in one par- 


same system should be : ' 
: by a ship. 
with the Justices site P 


Not only would the] ~ 
for murder 


Ives a much broad- 


€ same procedure could be work- 


captai 





be met by the criticism that the legality 


Mintass tak onus to ans Bar Association 


unpredictable This seems to us a 
' 


justified by 





specious objection rhe practice of 


law is no more subject to definition 


State Bar Council 


than the practice of other professions 
and any layman who is in doubt about rhe State Bar Council held its first 
the propriety of his actions can readily | 4 ytum) meeting in Trenton on October 
consult a local Bar Association Com 2 in the Stacy-Trent Hotel This 
mittee or the Committee Chairman new connecting body between the ‘stat 
the State Bar Association , | ’ " ‘ 
rgamzation and the Cal and I 
Many troublesome questions natural- organizations is proving its anticipated 
ly arise with respect to the scope of value in much the same way that the 
the Act. Practice before administra-| conference of delegates to the Ameri 
tive bodies has long been a subject of can Bar Association serves that as 
controversy between lawyers and lay-) sociation, namely, as a testing ground 
men fax toreclosure work, the for new proposals and needed changes 
incidents af real estate transactions, in assotiation activities. The two mat 
in general, the widespread custom of | ters chiefly under discussion at this 
legal advice by Justices of the Peace, meeting were 1) the campaign t 
are all matters which will require ad-; protect the profession by isla 
justments betore any regulatory bill) against unauthorized practice and 
can function smoothly An adjust- how to meet a movement forming 
ment of these matters can best- be among lawvers outside the associatiot 
had by agreements between representa- | and chiefly nnected with banks to 
tive bodies of laymen and the New| set 1 banking lawyers ass t 
Jersey State Bar Association Ai As to ») it was decided to recom 


striking example of the success of | mend the formation ofa Section 
such a course of action is the State-! the state association on Banking Law 
ment of Principles Applicable to Cor-| with appropriate by-laws of its ow 
porate Fiduciaries and Members of | and to invite those outside lawyers 
the Bar. This Statement of Principles | join the new section 

was approved by the Conference of As to (a) there is as yet insufficient 


County Bar Associations of New Jer-| unity of opinion on method for a 


sey, by the New Jersey Bankers As-| prediction on what the legislature w 


on and by the New Jersey State| be asked to do. Several forcei 





soci 


Bar Association. It has done a great opmions were expressed to the effect 
deal to eliminate the friction between | that no bill would pass without con-| Appeals for a number of years. 


Ocean County 


t Lakewood presiding 
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Mr. Kays was aj possible 
Errors and| taking Parker's life an act of self- 
It is clear that Parker would 
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| named Parker, who was near death 
| from exhaugtion, and the 
lived on his 
days more, when they were picked up 


to England, where Douglas was tried} 


The court, in its charge to the jury 
to Commonwealth 
Wallace, Jr., 1, an earlier American 
case involving somewhat similar 
There a ship sank, and the survivors 
forced to get into two boats 
these, the longboat, was in charge 
mate It 


rowded, and there was testimony that 
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said in the Holmes 
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eston disapproved the Holmes case, 


which seemed to approve the casting of } 
“I cannot but consider,” 
Samuel larralsky, | that the taking of human life 
association, | pealing to the doctrine of chance would 
Tumulty Jr.| really seem to increase the deliberation 
which the act had been 
He charged that it was im- 


to consider the defendants’ 
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He pleaded self-defense 
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ing tenants of the mortgaged 
as parties to the foreclos- 
and that the mortgaged 
were eventually exposed for 
essarily subject to the lease- 
terests therein oO! ten- 
42 Corpus Juris on page 59 it is 
i, “The failure to make the ten- 
party may prevent the prop- 
— from bringing the best possible 
the foreclosure sale.” It 
apprehended that interested 
ts would desire to obtain im 
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mediate possession of the morggaged| for sweeping streets. The coegihden | The indictment contains five counts | 


premises, only to learn at the sale 


possession 


declares that the City caused this ap- 
paratus to be upon a certain County 
road at 3:45 A. M. without any lights 


|or other 


that the of the premises 


had already been granted to a tenant | 


whose tenancy would not expire for signals thereon to indicate its 
several years in the future. It is al-j presence on the highway. 


present} It is behalf the 


so conceivable that in the 
j } . ho > 112 > | a6 ° ’ } 
thus terminate an/ defendant that assuming the factual 


contended in of 


the failure t 


3 ntaceo le: : ee . ‘ 

advantageous lease might enhance | situation alleged in the complaint to 

of mortgaged prem-| 
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price 


be true, the defendant as a municipal 
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Second : and 


day, with intentctg steal. 


Breaking entering by 


Third: En- 


tering without breaking, with intent 


to steal. Fourth: Larceny. Fifth: 


Receiving stolen goods. 


First: Breaking and en- | 
tering by night, with intent to steal. 
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Counsel for the defendant moves to 


quash the indictment for duplicity and 


ses corporation is exempt from liability | Variance, and in the event of a denial 
T on thon oats ~ 2 “4 al eat ies P _ i " . : 1 
it has been said that the Statute | to the plaintiff. This exemption from|©f this motion, asks for separate 
requires the owner of a bond and} jjability, however, is not manifest| tials of the various counts. Two 
me rtgage to first exhaust his secu- | from an examination of the complaint. } questions arise on the motion of coun- 
rity before undertaking to sue on the | The immunity of a municipal corpora- sel for the defense that the State 
} b | Pae a F eatenn i . ? “ i at- » . g oa . 4 
Mahaffey v. Evans, 115 N. J.\ tion from responsibility to persons in- make an election of which count it 
’ = « ,* 4 : 5 s I E 
Eq. 434. For a more definite under- jured through the negligence of its | Proposes to proceed upon here. Those 
standing of hae tc meant | ee ee etinr are or sety af »9)- 
anding of what ts meant by “€X-| agents and servants is afforded only | Westions are the propriety of plead 


the 1 





neuewe |__s , , ‘ 
anguage when the negligence is committed in the 





iployed by Mr. Justice Lloyd M/ exercise of a strictly governmental 
4 = , wag cect v. PaX| function and does not in its nature 

2 : ‘isc. 194 1S significant.’ constitute active wrongdoing on the 
peaeng. OF ae a ieee Ot part of the municipality. The com- 

. ce m Justice Lloyd rua “It plaint here challenged does not disclose 
on oe eux u eties oe short OF @ that the agents and servants of the ( ity 
' rigs exhaustion of the property | in the operation of this apparatus or 
Ae Saeeeae Screw sees Oe had the County road were engaged in the 

‘ Satisty the requirements of the Pe eres se : } 
Se: | Performance of any governmental 
gg Oe EE PE work of the City. The application of 

ao Soke See sees = "| the modern principles of liability in 


cal Park Co. v. Banner, supra, gov- | a aT 
he det t tt tort to municipal corporations depends 
erns the determination of the pres- , . : ‘ 
: ; I j largely upon this information, because 
ent motion. 


the immunity from liability may rest 





The motion to strike the answer is oss 
peta upon the distinction between so-called 
governmental and propnetary ofr 
PLEADING and PRACTICE—Mo- — qpannasene lf, in the instant 
tion to Strike Complaint—Ef- asd sonpiwicisean a — — os 
Sect of. : g the apparatus in the per rorenanes 
MUNICIPAL CORPORATIONS — of governmental work of the City, this 


| essential fact can be averred in the 


Liability for Negligence—Mo- 
tion to Strike Complaint. 


New Jersey Supreme Court, At! 


answer 

. | Moreover, it is earnestly argued in 

antic | ; gat” 
resisting the motion that the allegations 


County 7 
of the 


complaint reveal circumstances 














ling different charges against the same 


defendant or defendants in a single 


indictment, and secondly, the right or 
State to make an 


separate charges ar« 


obligation 


upon the 


election made 


Of the propriety of making differ- 


ent charges against the same defend 


ant or defendants in a criminal cas« 
in One indictment, there 1s no doubt 
ot the propriety and correctness of 


this so long as the separate charges, 
or the distinct defenses are set out in 
separate counts. 

This is the rule in both the Federal 
Courts and the Courts of New Jer- 
sey. A count, that is to say, a single 
count which contains more than one 
charge is bad, but an indictment may 
contain numerous counts, each charg- 
ing different crimes, and such an in- 
dictment is not bad for duplicity or 
repugnancy. 

Upon the question of election, how- 
me that the rule 
set out, and I hold that 


ever, it seems to 


ought to be 


when separate, different, and distinct | 


offenses are charged against the same 
defendant or defendants in one indict- 
case, the accused 


ment, in a criminal 


may not be compelled to defend him 


self against more than one of the 
charges in a single trial, unless the 
acts complained of constitute, in 


(Continued on page 6, col. 1) 
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y < g 1 th ymplain us U 
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} 7 
er ction, ott se the acti should pr 
sufficiency of the complaint considered , * tion, otherv ca houlg pre 
ae , : . ceed to a trial 
the light of such inferences as may 
e logical and legitimately drawn| The motion w dosesiprcanlerme: palais 
‘ - . P NAV by enter } accordir r| 
from the facts so pleaded. Crawford | ™4¥ DE entered acc ling 
Winterbottom, 8&8 N. J. L. 588 Rig 
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State of New 
(John) Hasson and 


Savage v. Public Service 
432 
stated, the complaint al- 


539; 


Railway Co., 95 N. J. 1 


Concisely Quarter 


Court of 


leges that the decedent sustained fatal | 


injury in consequence of a collision James 


Melvin 


Jersey vs. 
between the vehicle operated by him 
Strickland 

1935 
Motion to 


Trial 


and a motor driven apparatus owned | 


the City. The de-| October 10, 


On 


and operated by 


scriptive allegations of the complaint Quash for Separate 


indicate that the apparatus was grey Counts. Denied. 


olor and designed and assembled | Warke, J 











BRAND & BERNSTEIN 


270 BROADWAY, NEW YORK 
Barclay 7-0886 
Specializing as counsel in negligence cases 

















RICHARDS & GEIER 


Patent and Trade Mark Attorneys 


11 COMMERCE STREET NEWARK, N. J. 
Telephone MItchell 2-2958 
New York Office—274 Madison Avenue 
Washington, D. C., Office—National Press Building 











FACTORY 


TO YOU 


NEW REMINGTON NOISELESS PORTABLE! 


At last! The famous 
Remington Noiseless 
Portable that speaks 
in a whisper is avail- 
able for only 10¢ a 
day. Here is your op- 
portunity to get a 
real Remington 
Noiseless Portable 
direct from factory. 
Equipped with all 
the attachmentsthat 
make for complete 
writing equipment. 
Standard kevboard. Automatic ribbon re- 
verse. Variable line spacer and all the con- 
veniences of the finest portable ever built. 
PLUS the NOISELESS feature. Act now 
while this special opportunity holds good. 


Send coupon TODAY for details. 
You Don’t RISK a penny 


We send you the Remington Noiseless Port- 
able direct from the faciory with 10 days 
FREE trial. If vou are not satis*ed, send it 
back. WE PAY ALLSHIPPING CHARGES. 


FREE Typing Course and 
Carrying Case 
With your new Remington Noi less Portable 


you will reeeive FREE a complete simplified 
home course in Touch Typing. Follow in- 





structions during your 10-day 
trial period and see how easy ex 
pert typing can be. We also will send 
you FREE a sturdy carrying case of 
3-ply wood covered with heavy Du 
Pont fabric. Mail coupon for full de 
tails—NOW. 


Remington Rand Ine., Dept. 0 

26 hast 42nd St., New York Y 

Please tell me, without obligation, how I can 
get a New Remington Noiseless Portable, 
pilus Free Typing Course and Carrying Case, 
for ite a day. Send Catalogue. 


Name 
Acdrees 


State soescoccoee? 


City 





ae a I el 


Ne mem 










































































— a 


NEW JERSEY LAW JOURNAL, 


_THURSDAY, NOV. 14, 1935 








—_ 


7 - 








Current Decisions Fond embroidery upon whiclt the work| setting forth the number of shares of 


is performed, this. being supplied by 


(Contined £ from page 5) 


themselves, the several offenses 
charged, or lesser degrees thereof, and 
the same testimony offered in proof 
of one of the ffenses is ¢ vidence ft 
his guilt of the other charge 

In other words, where one 
charged with mat that « 
tutes several different criminal o 
fenses at the ame time is atrocious 
assault includes simple assault, the 
accused may be required to go to trial 
on all such charges at once, and the 
State need nol elect upon wt 
charge or charges it will proceed. | 
where the different offenses are rt 
legal Oomponent t legree t 
single crime, and consequently, differ 
ent elements of proof are essential to 
sustain them, the accused entitled 
to be tried irat upon them, 
he ‘usk paration lt h 
does not » ash if 
them all at one 

It shall also b , n mind that 
if an application tf i seperation 
the tria! t the charwe made, and 
the State elects to try upon certain 
of the counts, the remainder of the 
indictment is not thereby disposed of 
and the State may at some other time 
and in som the earme try the 
other count 

So in the present ise, the Stat 
may couple the large larceny and 
try itu ith either the charge of break 
ing and entering by night, or that of 
breaking and entering by day, but it 
may not try all three at once rhe 
S:ate may not try the charge of r 
ceiving stolen goods with any the 
other counts, in as much as this is an 
offense which requires, as has been 
pointed out lifferent elements of 
proot 

| think that disposes the qu 


tion betore wand that is my ruling 
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ization. This is wrong. 
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practice law is so serious to 
munity that it is against public 
and I am think 

se, but at any rate, there is no 
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| tion to other legal remedies. 


An at- 
not divulge confidential 
his clients or the 
is obvious 


torney may 
communications of 
advice given ‘thereon. It 
that the intervention of a corporation, 


the general employer of an attorney, 
between him and his client, is de- 
structive of this necessary and im- 
portant relation. There can be no 
longer uninfluenced devotion to the 
client’s interests. There exists along 


and necessarily influencing, the 
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owes to his general em- 
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devotion t 
the attorney 
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the practice of law as above quoted. 
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stated. 
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a corporation to engage in any of the 
regarded as coming within 
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Title & Trust Co 
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the process of injunction. yurt 
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. . /~ ee . 
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the California court ruled that the 
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to include bringing a suit” 
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right to practice law conferred by the 
special privilege in the nature 
and that the holder 
thereof may be protected from the in- 


state is a 
of a_ franchise, 
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The adequate remedy for such invasion 
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